
To commence the statutory time period for

appeals as of right [CPLR SS 13(a)], you

are advised to serve a copy of this order,

with notice of entry upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER - COMPLIANCE PART

----------------------------------------~-~-~----------------------------J<

PROJECT VERITAS,

Plaintiff,

-against-

THE NEW YORK TIMES COMPANY, MAGGIE

ASTOR, TIFFANY HSU,.AND JOHN DOES 1-5,

Defendants.

--------------~--------------~------------------------------~------------J<

LEFKOWITZ, 1.

DECISION & ORDER

IndeJ<No. 63921/2020

Seq. NO.7

The following papers were read on this motion by defendants for an order staying all

discovery in this action, pursuant to CPLR S S 22Q 1 and 55l9( c), pending resolution of

defendants' appeal of a Decision and Order, dated March 18, 2021, denying defendants' motion.

to dismiss pursuant to New York'santi-SLAPP statute,! CPLR 321 1(g), and CPLR 3211(a)(l)

and (a)(7); an interim order staying all discovery in this action, pursuant to CPLR SS 2201 and

55l9(c), pending resolution of defendants' Order to Show Cause2
; and for such other and further

relief as may be just, proper and equitable.

Order to Show Cause - Affirmation in Support - Memorandum of Law -

EJ<hibits 1-2

Affirmation in Oppositiori - Memorandum of Law - EJ<hibits 1-4

Affirmation in Reply - Memoranduin of Law - EJ<hibit1.

NYSCEF File

Upon the foregoing papers this motion is determined as follows:

1 New York's anti-SLAPP ("Strategic Lawsuit Against Public Participation") statute is codified

at NY Civ. R. 9 70-a. The legislative history of the statute defines its purpose as providing "the utmost

protection for the free exercise of speech, petition and association rights, particularly where such rights

are exercised in a public forum with respect to issues of public concern." The legislature noted that the

statute was enacted to protect against threat of personal damages and litigation costs which can be and

have been used as a means of harassing, intimidating or punishing individuals and others who have

involved themselves in public affairs.

2 The Order to Show Cause signed o~ May 25, 2021 provided for an interim stay of discovery

until such time as the motion is decided (NYSCEF Doc. #144).
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T h is is a n a c tio n fo r d e fam a tio n a g a in s t th e N ew Y o rk T im e s a n d tw o o f its re p o r te rs ,

M ag g ie A s to r a n d T if fa n y H su , fo r th e ir re p o r tin g o n a v id e o p u b lish e d b y P ro je c t V e r ita s o n

S e p tem b e r 2 7 , 2 0 2 0 a tta c k in g m a il- in v o tin g in M in n e so ta a n d p u rp o r tin g to p ro v e th a t U n ite d

S ta te s R ep re s e n ta tiv e I lh a n O m a r ("R ep . O m a r" ) a n d /o r h e r c am p a ig n w e re c o n n e c te d to o r

in v o lv e d in a n il le g a l v o te r - f ra u d sc h em e . O n S ep tem b e r 2 9 ,2 0 2 0 , th e T im e s p u b lish e d a s to ry

b y M s . A s to r re fe r r in g to p la in tif f 's jo u rn a lism a s a " c o o rd in a te d d is in fo rm a tio n c am p a ig n ." T h e

s to ry la b e le d th e v id e o re p o r t " d e c e p tiv e ," m ad e c la im s o f v o te r f ra u d " th ro u g h u n id e n tif ie d

so u rc e s a n d w ith n o v e r if ia b le e v id e n c e ," a n d a c c u se d p la in tif f o f " [m ]a k in g c la im s w ith o u t

e v id e n c e o f b a llo t h a rv e s tin g ." D e sp ite p la in tif f 's d em an d s th a t th e a lle g e d fa ls e a c c u sa tio n s b e

re tra c te d b y th e T im e s , th e T im e s th e n p u b lish e d o n lin e s to r ie s b y M s . H su in O c to b e r , 2 0 2 0

w h ic h s im ila r ly c la im ed th a t p la in tif f 's v id e o re p o r t w a s a n e x am p le o f " fa ls e v o te r f ra u d

s to r ie s ," c a lle d it " d e c e p tiv e ," a n d s ta te d th a t th e re p o r t m ad e a c c u sa tio n s o f u n law fu l v o tin g

p ra c tic e s "w ith o u t n am ed so u rc e s o r v e r if ia b le e v id e n c e ." T h e re a f te r , o n N o v em b e r 2 ,2 0 2 0 ,

p la in tif f f i le d its C om p la in t a s s e r t in g f iv e c la im s fo r d e fam a tio n a g a in s t d e fe n d a n ts . O n

D e c em b e r 1 8 ,2 0 2 0 , d e fe n d a n ts m o v ed to d ism is s th e c om p la in t p u rsu a n t to C P L R S S

3 2 ll(a ) ( l) , (a ) (7 ) , a n d th e n ew ly am en d e d a n ti-S L A P P p ro v is io n s o f S 3 2 ll(g ) , w h ic h to o k

e f fe c t o n N o v em b e r 1 0 , 2 0 2 0 . O n M a rc h 1 8 ,2 0 2 1 , th e C o u r t (W o o d , J ., N Y SC E F D o c . # 1 3 1 )

is su e d a D e c is io n a n d O rd e r d e n y in g d e fe n d a n ts ' m o tio n . D e fe n d a n ts f i le d a n o tic e o f a p p e a l o n

A p r il 8 , 2 0 2 1 a n d h a v e c om m itte d to e x p e d it io u s ly p e r fe c t th e a p p e a l. I s su e w a s jo in e d o n A p r il

1 2 , 2 0 2 1 b y d e fe n d a n ts ' s e rv ic e o f th e ir a n sw e r to g e th e r w ith d e fe n se s a n d a d em an d fo r a ju ry

tr ia l .

D e fe n d a n ts n ow se e k a s ta y o f d is c o v e ry p e n d in g th e h e a r in g a n d d e te rm in a tio n o f th e ir

a p p e a l o f th e C o u r t 's d e n ia l o f d e fe n d a n ts ' m o tio n to d ism is s th e a c tio n . In sum , d e fe n d a n ts

a rg u e th a t ( i) a s ta y is n e c e s s a ry to a v o id p re ju d ic e to d e fe n d a n ts a n d e n su re m e an in g fu l a p p e lla te

re v iew ; ( i i) s ta y in g d is c o v e ry d u r in g th e p e n d e n c y o f th e a p p e a l w ill n o t p re ju d ic e p la in tif f ; ( i i i)

d e n ia l o f a s ta y w o u ld re su lt in th e w a s te o f ju d ic ia l re so u rc e s a n d n e e d le s s ly b u rd e n a ll p a r t ie s ;

a n d ( iv ) th e a p p e a l h a s m e r it a n d ra is e s n o v e l le g a l q u e s tio n s o f f ir s t im p re s s io n .

D e fe n d a n ts f ir s t s u bm it th a t th is C o u r t 's d e n ia l o f a s ta y w ill p re ju d ic e d e fe n d a n ts b y

e f fe c tiv e ly m ak in g it im p o s s ib le fo r th em to re c e iv e th e fu ll re l ie f th e y se e k o n a p p e a l u n d e r N ew

Y o rk 's a n ti-S L A P P law - n am e ly , d ism is s a l w ith o u t th e su b s ta n tia l c o s t a n d b u rd e n o f

d is c o v e ry . D e fe n d a n ts a rg u e th a t th e a v o id a n c e o f su c h c o s ts is o n e o f th e c e n tra l p u rp o se s o f

N ew Y o rk 's n ew ly -am en d e d a n ti-S L A P P law , w h ic h w a s p a s s e d to b o th b e tte r fa c il i ta te th e e a r ly

d ism is s a l o f S L A P P su its a n d to a v o id c o s tly d is c o v e ry e x p e n se s . D e fe n d a n ts su bm it th a t if

d is c o v e ry w e re to p ro c e e d p e n d in g a p p e a l, th e n a s ig n if ic a n t p a r t o f th e re lie f so u g h t w ill b e

u n a tta in a b le .

D e fe n g a n ts a rg u e th a t w h ile N ew Y o rk c o u r ts h a v e y e t to p a s s o n th is p re c is e is su e ,

c o u r ts in s ta te s w ith s im ila r a n ti-S L A P P s ta tu te s h a v e re p e a te d ly h e ld th a t d is c o v e ry sh o u ld b e

s ta y e d p e n d in g th e o u tc om e o f a n a p p e a l o f th e d e n ia l o f a n a n ti~ S L A P P m o tio n to d ism is s . A ll

h a v e p o in te d to th e fa c t th a t a llow in g d is c o v e ry to p ro c e e d d u r in g th e p e n d e n c y o f su c h a n a p p e a l

w o u ld u n d e rm in e th e v e ry re lie f so u g h t - n am e ly , th e a b il i ty to a v o id th e b u rd e n s o f d is c o v e ry

a n d li t ig a tio n . In su p p o r t o f th is a s s e r t io n , d e fe n d a n ts c ite to Fabre v Walton, 4 3 6 M a ss . 5 1 7 , 5 2 1
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[M ass . 2 0 0 2 ] ["T h e p ro te c tio n s a ffo rd ed b y th e an ti-S L A P P s ta tu te ag a in s t th e h a ra s sm en t an d

b u rd en s o f litig a tio n a re in la rg e m ea su re lo s t if th e p e titio n e r is fo rc ed to litig a te a c a se to its

c o n c lu s io n b e fo re o b ta in in g a d e f in itiv e ju d gm en t th ro u g h th e ap p e lla te p ro c e ss ." ] ; Varian Med.

Sys., Inc. v Delfino, 3 5 C a l. 4 th 1 8 0 , 1 9 3 [C a l. 2 0 0 5 ] [f in d in g th a t a n ap p ea l from d en ia l o f

an ti-S L A P P m o tio n au tom a tic a lly s ta y s a ll fu r th e r tr ia l p ro c e ed in g s b e c au se su ch p ro c e ed in g s

"a ffe c t th e e ffe c tiv en e ss o f th e ap p e a l" s in c e " th e v e ry p u rp o se o f th e ap p e a l is to av o id th e n e ed

fo r th a t p ro c e ed in g " ] ; a n d Gaudette v Davis, 2 0 1 5 W L 999 8 0 7 5 , a t * 1 [M e . S u p e r . N o v . 1 9 ,

2 0 1 5 ) (h o ld in g " th a t th e d isco v e ry an d sch ed u lin g o rd e r in th is m a tte r sh a ll rem a in s ta y ed

u n til re so lu tio n o f th e [an ti-S L A P P ] ap p ea l in th e L aw C ou rt" ] .

D e fen d an ts n ex t a rg u e th a t s ta y in g d isco v e ry d u rin g th e p en d en cy o f th e ap p ea l w ill n o t

p re ju d ic e p la in tif f . D e fen d an ts su bm it th a t th e s ta y is o n ly so u g h t fo r a sh o rt tim e an d w ill

m a in ta in th e s ta tu s q u o . If p la in tif f p rev a ils in th e ap p ea l, th e s ta y w ill "m e re ly ad jo u rn ra th e r

th an fo re c lo se " th e re lie f a n d d isco v e ry p la in tif f se ek s . D e fen d an ts a rg u e th a t a d e la y in

p ro se cu tin g c la im s a lo n e is n o t su ff ic ie n t to d em on s tra te p re ju d ic e re su ltin g from a g ran t o f a

s ta y , a n d th a t h e re , p la in tif f w ill su ffe r n o p re ju d ic e if a s ta y is en te re d . F o r ex am p le , d e fen d an ts

a s se r t th e re is n o ev id en c e a t r isk o f sp o lia tio n , n o w itn e sse s w ho a re lik e ly to b e u n av a ila b le

a f te r a p p e lla te re v iew , n o c la im th a t p la in tif f is in cu rr in g o n g o in g d am ag e s , a n d , sh o u ld th e

S eco n d D ep a rtm en t a ff irm th e O rd e r , d isc o v e ry w ill p ro c e ed u n a ffe c te d b y th e s ta y . D e fen d an ts

fu r th e r a rg u e th a t p la in tif f is f re e to m ov e to v a c a te th e s ta y if re so lu tio n o f th e ap p e a l is d e la y ed .

F in a lly , d e fen d an ts a s se r t th a t p la in tif f s ta n d s to b en e f it f rom an y c la r if ic a tio n p ro v id ed b y th e

S eco n d D ep a rtm en t re g a rd in g th e sco p e o f th e c la im s an d th e ap p ro p ria te s ta n d a rd o f p ro o f u n d e r

th e an ti-S L A P P law .

D e fen d an ts su bm it th a t th e C ou rt sh o u ld g ran t th e s ta y o f d isco v e ry in o rd e r to av o id th e

p o ten tia l w a s te o f ju d ic ia l re so u rc e s . T h ey a rg u e th a t th e re is n o re a so n fo r th e C ou rt, o r th e

p a r tie s , to ex p en d tim e an d re so u rc e s in cO lm ec tio n w ith d isco v e ry w h ile th e ap p e a l is p en d in g . I f

th e ap p e a l is su c c e ss fu l, d e fen d an ts a rg u e th a t th is C o u rt a n d th e p a r tie s w ill b e sp a red th e b u rd en

o f ex p en s iv e an d tim e -co n sum in g d isco v e ry . M o reo v e r , a n y d isco v e ry p u rsu an t to d ism issed

c la im s w ill d ep r iv e d e fen d an ts o f th e p ro te c tio n s to w h ich th e S eco n d D ep a rtm en t m ay fin d

d e fen d an ts a re en title d , re su ltin g in a w a s te o f tim e an d re so u rc e s .

F in a lly , d e fen d an ts a rg u e th ey a re en title d to a s ta y o f d isco v e ry p en d in g ap p ea l b e c au se

th e ap p ea l h a s m e rit a n d ra ise s "n o v e l a n d im po rta n t" le g a l q u e s tio n s o f f irs t im p re ss io n th a t w ill

b en e f it f rom ap p e lla te re v iew . S p ec if ic a lly , d e fen d an ts a rg u e th a t th e N ov em b e r 2 0 2 0

am en dm en ts to N ew Y o rk 's a n ti-S L A P P law d ram a tic a lly ex p an d ed th e p ro te c tio n s a ffo rd ed to

o rg an iz a tio n s in ex p re ss in g th e ir F irs t A m endm en t r ig h ts . H e re , d e fen d an ts s ta te th a t th e ir a p p e a l

se ek s , inter alia, to c la r ify th e s ta n d a rd s fo r d ism issa l u n d e r N ew Y o rk 's n ew ly am en d ed

an ti-S L A P P law . T h ey a rg u e th a t th e co u rt sh o u ld in te rp re t th e " su b s ta n tia l b a s is in law " an d

"c le a r an d co n v in c in g ev id en c e " s ta n d a rd s th a t h av e y e t to b e an a ly z ed b y th e S eco n d

D ep a rtm en t.

D e fen d an ts b e lie v e th a t th e C ou rt e rre d in d en y in g th e ir m o tio n to d ism iss b y (1 )

3
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m isap p ly in g C P L R S 3 2 1 1 (g )3 an d h o ld in g th a t " th e c le a r a n d co n v in c in g s ta n d a rd " fo r

e s ta b lish in g a c tu a l m a lic e - a c tu a l k n ow led g e th a t th e < ;h a lle n g ed s ta tem en ts w e re fa ls e o r

aw a re n e s s o f th e ir p ro b ab ly fa ls ity - is n o t re le v an t w h en ap p ly in g th e an ti-S L A P P s ta tu te ,

w h ic h , h a d th e C o u r t p ro p e r ly a p p lie d th e s ta n d a rd , w o u ld h av e b e en d isp o s itiv e fo r d e fe n d an ts '

d e fe n se , g iv e n th e la c k o f e v id en c e su bm itte d b y p la in tif f ; (2 ) c o n s tru in g th e " su b s ta n tia l b a s is in

law " s ta n d a rd im p o sed b y th e an ti-S L A P P s ta tu te a s b e in g "b e low th e s ta n d a rd fo r sum m a ry

ju d gm en t" w ith o u t im p o s in g an y h e ig h te n ed b u rd en u p o n p la in tif f in re sp o n se to d e fe n d an ts '

m o tio n u n d e rs 3 2 1 1 (g ) ; a n d (3 ) m is s ta tin g th e law o f d e fam a tio n w ith re sp e c t to n o n -a c tio n ab le

s ta tem en ts o f o p in io n b y re q u ir in g d e fe n d an ts to e x p re s s ly s ta te th a t a n item is o p in io n fo r it to

b e fo u n d to b e o n e .

W ith re sp e c t to th e C o u r t 's f irs t a lle g ed e rro r , d e fe n d an ts s ta te th a t th e a n ti-S L A P P law

req u ire s p la in tif f to c a rry th e h ig h b u rd en o f d em o n s tra tin g th a t its c la im s h av e a su b s ta n tia l b a s is

in law , y e t th e C o u r t fa ile d to c o rre c tly a p p ly th e " su b s ta n tia l b a s is " s ta n d a rd to th e a c tu a l .

m a lic e e lem en t o f p la in tif f 's c a u se s o f a c tio n in tw o w ay s . F irs t , i t h e ld th a t P ro je c t V e r ita s d id

n o t n e ed to d em on s tra te a c tu a l m a lic e b y c le a r a n d co n v in c in g ev id en c e ex c ep t in c o n n e c tio n

w ith am o tio n fo r sum m a ry ju d gm en t. In re a c h in g th is c o n c lu s io n , th e C o u r t re lie d o n a d e c is io n

3 C P L R 32 1 1 (g ) , e n tit le d "S ta y o f p ro c e ed in g s a n d s ta n d a rd s fo r m o tio n s to d ism is s in c e r ta in

c a se s in v o lv in g p u b lic p e tit io n an d p a r tic ip a tio n " p ro v id e .s a s fo llow s :

1 . A m o tio n to d ism is s b a se d o n p a ra g ra p h sev en o f su b d iv is io n (a ) o f th is s e c tio n , in w h ic h th e

m o v in g p a r ty h a s d em o n s tra te d th a t th e a c tio n , c la im , c ro s s c la im o r c o u n te rc la im su b je c t to th e m o tio n

is a n a c tio n in v o lv in g p u b lic p e tit io n an d p a r tic ip a tio n a s d e f in e d in p a ra g ra p h (a ) o f su b d iv is io n o n e o f

se c tio n se v en ty -s ix -a o f th e c iv il r ig h ts law , sh a ll b e g ra n te d u n le s s th e p a r ty re sp o n d in g to th e m o tio n

d em on s tra te s th a t th e c au se o f a c tio n h a s a su b s ta n tia l b a s is in law o r is su p p o r te d b y a su b s ta n tia l

a rg um en t fo r a n ex te n s io n , m o d if ic a tio n o r re v e rsa l o f e x is tin g law . T h e co u r t sh a ll g ra n t p re fe re n c e in

th e h e a r in g o f su ch m o tio n .

2 . In m ak in g its d e te rm in a tio n o n a m o tio n to d ism is s m ad e p u rsu an t to p a ra g ra p h o n e o f th is

su b d iv is io n , th e c o u r t sh a ll c o n s id e r th e p le a d in g s , a n d su p p o r tin g an d o p p o s in g a ff id a v its s ta tin g th e

. fa c ts u p o n w h ic h th e a c tio n o r d e fe n se is b a se d . N o d e te rm in a tio n m ad e b y th e co u r t o n a m o tio n to

d ism is s b ro u g h t u n d e r th is s e c tio n , n o r th e fa c t o f th a t d e te rm in a tio n , sh a ll b e a dm is s ib le in e v id en c e a t

a n y la te r s ta g e o f th e c a se , o r in a n y su b seq u en t a c tio n , a n d n o b u rd en o f p ro o f o r d eg re e o f p ro o f

o th e rw ise a p p lic a b le sh a ll b e a ffe c te d b y th a t d e te rm in a tio n in a n y la te r s ta g e o f th e c a se o r in a n y

su b seq u en t p ro c e ed in g .

3 . A ll d is c o v e ry , p e n d in g h e a r in g s , a n d -m o tio n s in th e a c tio n sh a ll b e s ta y ed u p o n th e f il in g o f a

m o tio n m ad e p u rsu an t to th is se c tio n . T h e s ta y sh a ll rem a in in e ffe c t u n til n o tic e o f e n try o f th e o rd e r

ru lin g o n th e m o tio n . T h e co u r t, o n n o tic e d m o tio n an d u p o n a sh ow in g b y th e n o nm ov in g p a r ty , b y

a ff id a v it o r d e c la ra tio n u n d e r p en a lty o f p e r ju ry th a t, fo r sp e c if ie d re a so n s , i t c a n n o t p re se n t fa c ts

e s se n tia l to ju s tify its o p p o s itio n , m ay o rd e r th a t sp e c if ie d d isc o v e ry b e co n d u c te d n o tw ith s ta n d in g th is

su b d iv is io n . S u ch d isc o v e ry , if g ra n te d , sh a ll b e lim ite d to th e is su e s ra is e d . in th e m o tio n to d ism is s .

4 . F o r p u rp o se s o f th is s e c tio n , " c om p la in t" in c lu d e s " c ro s s -c om p la in t" a n d "p e tit io n " ,

"p la in tif f ' in c lu d e s " c ro s s -c om p la in a n t" a n d "p e tit io n e r" , a n d "d e fe n d an t" in c lu d e s " c ro s s -d e fe n d an t"

a n d " re sp o n ,!~ .n t."
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b y th e S e c o n d D e p a r tm e n t in te rp r e t in g C P L R 3 2 1 1 (h ) , w h ic h a ls o im p o s e s a " s u b s ta n t ia l b a s is in

la w " , s ta n d a rd . D e fe n d a n ts a rg u e th a t th is a n a ly s is ig n o re s th e f a c t th a t th e a n t i -S L A P P law ,

u n l ik e 3 2 1 1 (h ) , e x p re s s ly r e q u ir e s , a s a " n e c e s s a ry e lem e n t" th a t th e p la in t i f f e s ta b l is h a c tu a l

m a l ic e " b y c le a r a n d c o n v in c in g e v id e n c e " (citingN.Y. C iv . R ig h ts L aw s7 6 ~ a (2 ) ; see also

Singh v Sukhram, 5 6 A .D .3 d 1 8 7 , 1 9 4 [2 d D e p t 2 0 0 8 ] [ " In a n a c t io n c o v e r e d b y C iv i l R ig h ts

L aw S 7 6 -a , th e p la in t i f f b e a r s th e b u rd e n o f e s ta b l is h in g b y c le a r a n d c o n v in c in g e v id e n c e th a t

d e f am a to ry f a ls e s ta tem e n ts w e re m a d e w ith k n o w le d g e o f th e i r f a ls i ty o r w i th r e c k le s s d is r e g a rd

to w h e th e r th e s ta tem e n ts w e re t r u e o r f a ls e ." ] ) .

S e c o n d , d e f e n d a n ts s u b m it th a t e v e n if th e C o u r t w a s c o r r e c t to h a v e e f f e c t iv e ly w r i t te n

th e c le a r a n d c o n v in c in g s ta n d a rd o u t o f th e a n t i -S L A P P s ta tu te , P ro je c t V e r i ta s n e v e r th e le s s

f a i le d to d em o n s t r a te " a s u f f ic ie n t b a s is in la w " fo r th e e lem e n t o f a c tu a l m a l ic e . D e fe n d a n ts

a rg u e th a t th e C o u r t m is ta k e n ly c r e d i te d p la in t i f f s c o n c lu s o ry a l le g a t io n s a s e v id e n c e o f a c tu a l

m a l ic e . D e fe n d a n ts s u b m it th a t n o n e o f p la in t i f f s a c tu a l m a l ic e a l le g a t io n s d em o n s t r a te , in

w h o le o r in p a r t , th a t d e f e n d a n ts " e n te r ta in e d s e r io u s d o u b ts a s to th e t r u th o f [ th e i r ] p u b l ic a t io n

o r a c te d w ith a h ig h d e g re e 'o f aw a re n e s s o f . . . p ro b a b le f a ls i ty " (citing Kipper v NYP Holdings

Co., 1 2 N Y 3 d 3 4 8 [2 0 0 9 ] ) .

D e fe n d a n ts a rg u e th a t th e C o u r t a ls o f a i le d to a s s e s s th e im p a c t o f th e a n t i -S L A P P law o n

d e fe n d a n ts ' a rg u m e n ts th a t th e c h a l le n g e d s ta tem e n ts a r e s u b s ta n t ia l ly t r u e o r a r e , a l te rn a t iv e ly ,

n o n -a c t io n a b le s ta tem e n ts o f o p in io n . T h e C o u r t h e ld th a t " [d ] e f e n d a n ts h a v e n o t m e t th e i r

b u rd e n to p ro v e th a t th e r e p o r t in g b y V e r i ta s in th e V id e o is d e c e p t iv e " a n d o p in e d th a t "w h e th e r

a p la in t i f f c a n u l t im a te ly e s ta b l is h i t s a l le g a t io n s is n o t p a r t o f th e c a lc u lu s in d e te rm in in g

a m o t io n to d ism is s ." D e fe n d a n ts s u b m it th a t th e C o u r t a p p l ie d th e w ro n g s ta r td a rd fo r a d e c is io n

u n d e r th e a n t i -S L A P P law , a s C P L R 3 2 1 1 (g ) s h i f t s th e b u rd e n fo r a m o t io n to d ism is s f ro m

D e fe n d a n ts to p la in t i f f to d em o n s t r a te th a t th e c a u s e o f a c t io n h a s a s u b s ta n t ia l b a s is in f a c t a n d

law .

In a d d i t io n , d e f e n d a n ts a rg u e th a t th e C o u r t e r r e d w ith r e s p e c t to th e la w o f o p in io n in

d e f am a t io n a c t io n s , f i r td in g th a t " i f a w r i te r in te r je c ts a n o p in io n in a n ew s a r t ic le . . . i t s ta n d s to

r e a s o n th a t th e w r i te r s h o u ld h a v e a n o b l ig a t io n to a le r t th e r e a d e r , in c lu d in g a c o u r t th a t m a y

n e e d to d e te rm in e w h e th e r i t i ,s f a c t o r o p in io n , th a t i t i s o p in io n " (N Y S C E F D o c . # 1 3 1 , p . 5 ) .

T h e O rd e r c i te s n o c a s e la w fo r th e p ro p o s i t io n th a t n o t ic e is r e q u ir e d o r th a t a f a i lu r e to in c lu d e

a n y s u c h n o t ic e is d e c e p t iv e . F in a l ly , d e f e n d a n ts a rg u e th a t th e c h a l le n g e d s ta tem e n ts a r e

s u b s ta n t ia l ly t r u e .

P la in t i f f o p p o s e s th e m o t io n . I n s u m , p la in t i f f a rg u e s th a t ( i ) th e d e n ia l o f a m o t io n to

d ism is s is n o t g ro u n d s fo r a s ta y , e v e n U 1 ld e r th e a n t i -S L A P P law ; ( i i ) d e f e n d a n ts ' a p p e a l h a s n o

m e r i t ; a n d ( i i i ) p la in t i f f w o u ld b e s e v e r e ly p r e ju d ic e d b y a s ta y .

P la in t i f f f i r s t a rg u e s th a t d e f e n d a n ts ' r e q u e s t f o r a s ta y o f d is c o v e ry p e n d in g a p p e a l o f th e
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d en ia l o f th e ir m o tio n to d ism iss is u np reced en ted and un suppo rted . P la in tiff s ta te s th e re is n o

N ew Y o rk p reced en t su ppo rtin g th e c la im th a t a s tay o f d isco v e ry is ap p ro p ria te a fte r th e d en ia l

o f a m o tio n to d ism iss and th a t th e p la in lan gu ag e o f an ti-S LA PP law rev ea ls th a t th e leg is la tu re ,

in en ac tin g th e law , d id no t in ten d su ch a re su lt. P la in tiff su bm its th a t th e "s tay " ca se s c ited by

d e fend an ts fa ll a lm o s t en tire ly in to on e o f tw o d is tin g u ish ab le ca teg o rie s : (1 ) ca se s in vo lv in g an

au tom a tic s ta tu to ry s tay pu rsu an t to C PLR S 5519 , w h ich , th ey a sse rt, h a s n o app lic ab ility h e re ;

o r (2 ) ca se s in vo lv in g d isc re tio n a ry s tay s p u rsu an t to C PLR S 2201 w he re a p a ra lle l p ro ceed in g

w as p end in g in ano th e r co u rt b e tw een th e sam e p a rtie s . P la in tiff s ta te s th a t n on e o f th e c ited

ca se s in vo lv e a s tay p end in g app ea l o f a d en ied m o tio n to d ism iss and th a t d e fen d an ts h av e

o ffe red no au th o rity to su ppo rt th e ir a rg um en t th a t th e m ere app ea l from th e d en ia l o f a

d isp o s itiv e m o tio n c rea te s a b a s is fo r a s tay .

S econd , p la in tiff su bm its th a t th e re is n o th in g in th e tex t o r h is to ry o f th e an ti-S LA PP law

to sugg es t th a t a s tay o f d isco v e ry is ap p ro p ria te p end in g th e app ea l o f th e d en ia l o f a d isp o s itiv e

m o tio n . P la in tiff s ta te s th a t th e cu rren t tex t o fC PLR S 3211 (g )(3 ) m ak es c le a r th a t th e qu a lif ied

s tay im po sed upon th e filin g o f an an ti-S LA PP m o tio n to d ism iss is au tom a tic a lly lif ted a s so on

as th e tr ia l co u rt ru le s o n th e m o tio n , an d it say s no th in g abou t re im po s itio n o f a s tay sh ou ld th e

lo s in g m ovan t ap p ea l. P la in tiff a rg u e s th a t th e leg is la tu re k now s how to p ro v id e fo r a s ta tu to ry

s tay o f an ac tio n p end in g app ea l w hen it d eem s on e app ro p ria te -in d eed , C PLR S 5519

enum era te s a num be r o f in s tan ce s in w h ich a s ta tu to ry s tay p end in g app ea l is m and a to ry . In

am end in g th e an ti-S LA PP law , h ow ev e r, p la in tiff p o in ts o u t th a t th e leg is la tu re m ad e no su ch

p ro v is io n . P la in tiff a rg u e s th a t d e fen d an ts ' p ro te s ta tio n s th a t th ey b e liev e th e ir m o tio n to d ism iss

sh ou ld h av e b een g ran ted , an d th a t th ey do no t w an t to eng ag e in d isco v e ry w h ile ap p ea lin g , a re

n o d iffe ren t from th e a rg um en ts th a t an y litig an t o n th e lo s in g end o f a m o tio n to d ism iss cou ld

adv an ce .

T h ird , p la in tiff a rg u e s th a t d e fen d an ts ' ap p ea l h a s n o m erit. W ith re sp ec t to d e fen d an ts '

a rg um en t th a t p la in tiff d id no t su ff ic ien tly m ee t th e am end ed an ti-S LA PP law 's h ig h e r b u rd en o f

d em on s tra tin g a "su b s tan tia l b a s is" th a t th e d e fen d an ts p ub lish ed fa lse s ta tem en ts ab ou t V e rita s

w ith ac tu a l m a lic e , p la in tiff a rg u e s th a t th e C ou rt sq u a re ly h e ld to th e con tra ry . T o th a t en d ,

p la in tiff q u o te s th a t p o rtio n o f th e D ec is io n and O rd e r w h ich ho ld s th a t " th e re is a su b s tan tia l

b a s is in law and fac t th a t d e fen d an ts ac ted w ith ac tu a l m a lic e , th a t is , w ith k now ledg e th a t th e

s ta tem en ts in th e A rtic le s w e re fa lse o r m ad e w ith reck le ss d is reg a rd o f w he th e r th ey w e re fa lse

o r n o t" (N Y SC EF D oc . # 132 , p . 1 5 ).

P la in tiff n ex t a rg u e s th a t d e fen d an ts e rr in th e ir a rg um en t th a t th e C ou rt fa iled to fin d th a t

p la in tiff h ad show n a "sub s tan tia l b a s is" fo r its c la im s by "c le a r an d conv in c in g ev id en ce ."

In s te ad , p la in tiff s ta te s th a t th e D ec is io n and O rd e r add re ssed th e issu e c le a rly b y co rre c tly n o tin g

th a t "C PLR 3211 (g ) d o e s no t im po se a 'c le a r an d conv in c in g ' s tan d a rd ," an d th a t th e "c le a r an d

conv in c in g " s tan d a rd se t fo rth in C iv il R ig h ts L aw S 76 -a (2 ) is ap p lic ab le to a p la in tiff 's c la im s

a t th e sum m ary ju dgm en t s tag e (id., a t p p . 1 4 -1 5 ).

P la in tiff tak e s issu e w ith d e fen d an ts ' a rg um en t o n app ea l th a t th e a lleg ed d e fam a to ry

s ta tem en ts w e re non -ac tio n ab le s ta tem en ts o f o p in io n . A ga in , p la in tiff a rg u e s th a t th e C ou rt

co rre c tly d ec id ed th is is su e in ho ld in g th a t th e d e fen d an ts ' d e sc rip tio n o f p la in tiff 's
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jo u rn a lism a s "d e c e p tiv e " a n d "w ith o u t v e r if ia b le e v id e n c e " in a n e w s s to ry w o u ld s ig n a l to a

re a so n a b le re a d e r th a t th e se w e re a s s e r t io n s o f fa c t , n o t o p in io n . T h e C o u r t fu r th e r n o te d th a t th e

T im e s ' o w n p o lic ie s p ro h ib it n e w s re p o r te rs l ik e A s to r a n d H su fro m in je c tin g th e ir p e rso n a l

o p in io n s in to T im e s n e w s s to r ie s (id ., a t p p . 5 -7 ) . P la in tif f su b m its th a t th e C o u r t 's a n a ly s is o f

th e is su e w a s fu lly c o n s is te n t w ith c o n tro ll in g N e w Y o rk c a se la w (c iting G ross v N . Y . T im es

Co., 8 2 N Y 2 d 1 4 6 , 1 5 6 [1 9 9 3 ]) .

F in a lly , p la in tif f a rg u e s th a t i t w o u ld b e se v e re ly p re ju d ic e d b y a s ta y . P la in tif f f ir s t

a rg u e s th a t a c o m p le te s ta y o f a n a c tio n is in h e re n tly p re ju d ic ia l to th e p la in tif f . P la in tif f su b m its

th a t N e w Y o rk c o u r ts re c o g n iz e th a t " ju s tic e d e la y e d is ju s tic e d e n ie d ," a n d th a t th e re fo re ,

" [s ]o m e e x c e lle n t re a so n w o u ld h a v e to b e d e m o n s tra te d b e fo re a ju d g e is a sk e d to b r in g to a h a lt

a li t ig a n t 's q u e s t fo r a d a y in c o u r t" (c iting Ferber v Fairfie ld G reenw ich G lp ., N o . 6 0 0 4 6 9 /2 0 0 9 ,

2 0 1 0 W L 2 9 2 7 2 7 4 , a t * 3 [N Y S u p . C t. N Y C ty . Ju ly 2 2 , 2 0 1 0 ]) . I t is p re c is e ly b e c a u se o f th e

" s ig n if ic a n t p re ju d ic e " re su lt in g f ro m a le n g th y s ta y th a t N e w Y o rk c o u r ts c o n s id e r a fu ll s ta y o f

li t ig a tio n to b e a "d ra s tic " re m e d y th a t re q u ire s e x tra o rd in a ry ju s tif ic a tio n (c iting H ala v O range

Reg '! M ed . C tr., 7 6 N Y S 3 d 3 6 9 , 3 7 5 , 3 7 8 [N Y S u p . C t. O ra n g e C ty . 2 0 1 8 ]) . P la in tif f a rg u e s th a t

th e c a se s c ite d b y d e fe n d a n ts a re in a p p o s ite a n d d o n o t su p p o r t d e fe n d a n ts ' p o s it io n .

P la in tif f su b m its th a t d e fe n d a n ts e n tire ly d is c o u n t th e p re ju d ic e to p la in tif f b y w h a t w o u ld

b e a le n g th y s ta y u n til th e A p p e lla te D iv is io n re so lv e s th e ir a p p e a l, a n d d e fe n d a n ts ' re a s su ra n c e s

th a t th e y w ill "m in im iz e th e im p a c t" b y p e rfe c tin g th e ir a p p e a l b y th e e n d o f Ju n e 2 0 2 1 , d o e s

li t t le to m in im iz e th a t p re ju d ic e . D u r in g th e tim e it ta k e s fo r th e a p p e a l to b e re so lv e d , p la in tif f is

c o n c e rn e d th a t th e a lle g e d fa ls e a n d d e fa m a to ry s to r ie s th a t a re th e su b je c t o f th is a c tio n w ill

re m a in o n th e T im e s ' w e b s ite . B e c a u se th is C o u r t h a s n o a b il i ty to e x p e d ite th e re so lu tio n o f th e

a p p e a l in th e A p p e lla te D iv is io n , p la in tif f su b m its th a t d e fe n d a n ts ' re q u e s t fo r a s ta y sh o u ld b e

d ire c te d to th e A p p e lla te D iv is io n p u rsu a n t to C P L R S 5 5 1 9 ( c ) , n o t to th is C o u r t .

F in a lly , p la in tif f su b m its th a t a le n g th y d e la y in p la in tif f 's a b il i ty to h o ld d e fe n d a n ts to

a c c o u n t fo r th e ir a lle g e d ly to r tio u s a c tio n s w ill e m b o ld e n th e T im e s to c o n tin u e to p u b lish

fa ls e h o o d s a b o u t p la in tif f . In su p p o r t o f th is a s s e r t io n , p la in tif f c la im s th a t ju s t re c e n tly tw o

T im e s re p o r te rs a p p e a re d o n c a b le n e w s a n d m a d e fa ls e c la im s re g a rd in g p la in tif f , d e sp ite th e

fa c t th a t th e c la im s w e re c o n tra d ic te d b y th e T im e s ' o w n p u b lish e d re p o r tin g . P la in tif f 's re q u e s t

fo r a c o rre c tio n w a s d e n ie d . A c c o rd in g ly , p la in tif f su b m its th a t h a v in g d e m o n s tra te d th a t i ts

c la im s h a v e a su b s ta n tia l b a s is , p la in tif f is e n ti t le d to a c h a n c e to p ro v e its c la im s in c o u r t

w ith o u t e x tra o rd in a ry d e la y .

Legal Analysis/D iscussion

T h is m o tio n re q u ire s th e C o u r t to d e te rm in e w h e th e r d e fe n d a n ts a re e n ti t le d to a s ta y o f

d is c o v e ry p e n d in g th e a p p e a l o f th e d e n ia l o f th e ir m o tio n to d ism is s p u rsu a n t to N e w Y o rk 's

a n ti-S L A P P s ta tu te , C P L R 3 2 1 1 (g ) , a n d C P L R 3 2 1 I (a ) ( l) a n d (a ) (7 ) .

- N e w Y o rk 's re c e n tly -a m e n d e d a n ti-S L A P P la w e x te n d s h e ig h te n e d p ro te c tio n to la w su its

b a se d u p o n : ( I ) a n y c o m m u n ic a tio n in a p la c e o p e n to th e p u b lic o r a p u b lic fo ru m in c o n n e c tio n

w ith a n is su e o f p u b lic in te re s t; o r (2 ) a n y o th e r la w fu l c o n d u c t in fu r th e ra n c e o f th e e x e rc is e o f
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the constitu tional righ t of free speech in connection w ith an issue of public in terest, o r in

furtherance of the exercise of the constitu tional righ t of petition (N .Y . C iv . R ights Law S 76-a

[l][a]).

The next provision of the anti-SLA PP Law falls under C PLR 3211(g), w hich provides

that:

A m otion to dism iss based on [3211(a)(7)], in w hich the m oving party has

dem onstrated that the action involves public petition and participation as

defined in C iv il R ights Law 76-a shall be granted , "unless the party

responding to the m otion dem onstrates that the cause of action has a

substan tial basis in law or is supported by a substan tial argum ent for an

extension , m odification or reversal of ex isting law . The court shall gran t

preference in the hearing of such m otion" (C PLR 3211 [g]).

C iv il R ights Law s70-a creates an affirm ative cause of action to recover dam ages from

plain tiff, including attorneys' fees, and other dam ages from plain tiff in specified circum stances, if

it can be show n that the applicant brought the action "w ithout a substan tial basis in fact and law "

(C R L s70-a).

The anti-SLA PP law facilita tes early d ism issal of SLA pp suits (D uan e R ea d e , In c . v

C la rk , 2 M isc. 3d 1007(A ) (Table), 2004 W L 690194, at *4), w hich is consisten t w ith N ew Y ork

courts ' p ractice of d ism issing defam ation claim s at the earliest possib le stage of proceedings that

can be reso lved by the court as a m atter oflaw (se e , e .g ., Im m uno A G v M oo r-Ja n kow sk i, 5 3 7

N .Y .S .2d 129, 137 [1st D ept 1989] ["To unnecessarily delay the disposition of a libel action is

not only to countenance w aste and inefficiency but to enhance the value of such actions as

instrum ents of harassm ent and coercion in im ical to the exercise of F irst A m endm ent righ ts"]

[citation om itted], vacated on other grounds, 497 U .S . 1021 [1990]). To that end , the anti-SLA PP

law requires courts to consider affidavits and other evidence not typically perm itted under a

C PLR 3211 (a) m otion to dism iss (C PLR 3211[g][2]).

C PLR S 5519(c) provides that "[t]he court from or to w hich an appeal is taken ... m ay

stay all proceedings to enforce the ... o rder appealed from pending an appeal .... " S im ilarly ,

C PLR S 2201 provides that "[e]xcept w here otherw ise prescribed by law , the court in w hich an

action is pending m ay grant a stay of proceedings in a proper case, upon such term s as m ay be

just." U nder both provisions, courts have "broad discretion to grant a stay" of d iscovery in

actions pending the reso lu tion of an appeal (M o rrea le v M o rrea le , 84 A D 3d 1187, 1188 [2d D ept

2 0 1 1 ] ; se e a lso C a se C ap ita l C o rp . v M o rg a n In ve s t., In c ., 154 A D 2d 501,501 [2d D ep 't 1989]

[find ing there exists "broad discretion" to stay action "as justice required"]; Z ongh e tti v

J e rom a ck , 150 A D 2d 561, 563 [2d D ept 1989] ["It is w ell settled that a court has broad

discretion to grant a stay in order to avoid ... po ten tial w aste of judicial resources"]; A sh e r v

A bbo tt L a b s ., 307 A D 2d 211 [1st D ept 2003] [find ing that courts gran t stays in the in terests of

"com ity , orderly procedure, and judicial econom y"]). ("[T ]he pow er to stay proceedings is

incidental to the pow er inherent in every court to contro l the disposition of the causes on its

docket w ith econom y of tim e and effort for itself, for counsel, and for litigants" [L a n d is v N . A m .

C o ., 299 U .S . 248 , 254-55 [1936] ["H ow this can best be done calls for the exercise of judgm ent,
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which must w eigh competing interests and m aintain an even balance"]). This power is lim ited

only by the Court's "own sense of discretion, prudence, and justice" ( J o s e p h v C h e e s e b o r o , 4 2

M isc2d 917,919 [NY Civ. C t. 1964], rev 'd on other grounds, 43 M isc2d 702 [1st D ep 't 1964];

E c o n o m y P r e m ie r A s s u r . C o . v R o b o h m , 2016 WL 1558846, at *3 [Sup. C t. NY Cty. Apr. 15,

2016] ["Pursuant to CPLR 2201, any court in New York can stay its own proceedings 'in a

proper case, upon such term s as m ay be just.' ... It is left to the court to determ ine what a

'proper' case is as a m atter of discretion, which must be exercised w ith circum spection"] [citing

David. D . S iegel, N .Y . Prac. S 255 at 452 [5th ed. 2011]). G iven the broad discretion afforded

courts in New York in this area, "[a]ny relevant factor m ay be considered." David D . S iegel,

N ew York Practice S 535 [6th ed. 2018].

W ith the foregoing principles in m ind, the Court now turns to defendants' m otion and the

argum ents m ade by the parties for and against a stay pending the resolution of defendants' appeal

of the denial of their m otion to dism iss:

To the extent defendants argue that a stay of discovery should be granted because their

appeal raises questions about the correct legal standards for applying recently-enacted

am endments to the anti-SLAPP statute, th is Court incorporates its determ inations w ith respect to

the issues raised by defendants as set forth in the Decision and O rder dated M arch 18, 2021

denying defendants' m otion to dism iss (NYSCEF Doc. #31, W ood, J.).

The Court next turns to the defendants' argum ent that m eaningful appellate review would

be impossible w ithout a stay, because defendants w ill effectively be prevented from receiving the

full relief they seek on appeal, i.e ., d ism issal w ithout the substantial cost and burden of

discovery.4 It is w ell settled in the law that a stay is appropriate when, w ithout a stay, the relief

sought on appeal w ill be mooted ( s e e F ir s t C i ty , T e x a sH o u s to n , N .A . v R a f id a in B a n k , 131

FSupp 2d 540,543 [S .D .N .Y . 2001]; S u f fo lk C o u n ty E th ic s C o m 'n v N e p p e l l , 2003 WL

26086904, at * 1 [NY Sup. C t. Suffolk C ty. Jan. 30, 2003] [granting "stay pending appeal

pursuant to CPLR 5519(c)" because "[u]nless a stay is granted, the appeal w ill be rendered moot

by virtue of the fact that defendant w ill be forced to file the financial disclosure statem ent prior to

the appeal {of whether the financial statem ent disclosure statem ent is required} being

determ ined"], aff'd , 307 AD2d 961 [2d Dept 2003]; C e n te r F o r N a t io n a l S e c u r i ty S tu d ie s v u .s .

D e p t . o f J u s t ic e , 217 F. Supp. 2d 58 [D .D .C . 2002] [finding stay appropriate where district court

had "ordered the Governm ent to produce a list of the identities of all individuals detained in

connection w ith the investigation of the September 11, 2001 terrorist attacks, and a list of the

identities of their attorneys" in part because "disclosure of the nam es of the detainees and their

lawyers would effectively moot any appeal"], aff'd , 331 F3d 918 [D .C . C ir. 2003]; N e f fv

P e n n s y lv a n ia R . C o . , 173 F2d 931, 933 [3d C ir. 1949] [finding that once privileged m atter is

produced after an objection has been overruled, the question of correctness of the ruling is moot

on appeal]).

In considering this argum ent, the Court disagrees w ith defendants that the denial of a stay

w ill render moot their appeal. W hile it is accurate that the anti-SLAPP statute at issue provides

4 Plaintiff did not address this argum ent in its opposition to the motion.
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fo r the early d ism issa l o f defam ation c la im s in part to avo id costly d iscovery expenses, th is is no t

the cen tra l focus o f the defendan ts ' appea l. In stead , defendan ts seek the reversa l o f the C ourt's

den ia l o f the ir m o tion to d ism iss and a find ing by the A ppella te D iv ision tha t p la in tiff has no t

dem onstra ted tha t the cause o f ac tion has a substan tia l basis in law or is suppo rted by a

substan tia l a rgum en t fo r an ex tension , m od ifica tion o r reversa l o f ex isting law . If defendan ts are

successfu l upon appea l, the case w ill be d ism issed and the p rim ary goa l o f appe lla te rev iew w ill

have been ach ieved , desp ite the parties ' h av ing engaged in the exchange o f d iscovery p rio r to the

issuance o f a dec ision . M oreover, ne ither party w ill be sign ifican tly harm ed by the C ourt

perm itting d iscovery to take p lace and the ac tion to be read ied fo r tria l in the even t tha t the

A ppella te D iv ision d ism isses the ac tion . Indeed , a llow ing d iscovery to be com ple ted w h ile

the appea l m akes its w ay th rough the appe lla te p rocess w ill en su re tha t ju stice w ill no t be

unnecessarily de layed .

T he C ourt nex t tu rn s to p la in tiffs a rgum en t tha t the den ia l o f an an ti-SLA PP m otion to

d ism iss is no d iffe ren t than the den ia l o f a m o tion to d ism iss in o ther areas o f litig a tion , because

under the an ti-SLA PP law and C PLR S 5519 , defendan ts are no t en titled to an au tom atic stay

pend ing appea l. T he C ourt ag rees. T he h isto ry and tex t o f the an ti-SLA PP law dem onstra tes tha t

the L eg isla tu re d id no t in tend to dev ia te from the genera l ru le tha t no stay is ava ilab le pend ing

appea l o f a den ied m o tion to d ism iss . A lthough defendan ts describe the an ti-SLA PP law as a

"new ly -enac ted sta tu te ," the p rim ary recen t am endm en t to the law m ere ly en la rged the c lass o f

defendan ts w ho m ay take advan tage o f the m o tion to d ism iss and bu rden -sh ifting p rocedu res.

D esp ite the fac t tha t N ew Y ork defendan ts have been perm itted to file an ti-SLA PP m otions to

d ism iss fo r decades, the defendan ts here fa iled to c ite any cases in w h ich an unsuccessfu l m ovan t

w as g ran ted a stay pend ing appea l o f the den ia l o f an an ti-SLA PP m otion to d ism iss .

In add ition to the fo rego ing , it canno t be oversta ted tha t the p la in tex t o f the sta tu te

nega tes any in ference tha t the L eg isla tu re in tended fo r a stay to rem ain in effec t th roughou t the

en tire ty o f an appea l. T he cu rren t tex t o f C PLR 3211 (g )(3 ) m akes c lear tha t the qua lified stay

im posed upon the filing o f an an ti-SLA PP m otion to d ism iss is au tom atica lly lifted as soon as the

tria l cou rt ru les on the m o tion , and it says no th ing abou t re im position o f a stay shou ld the lo sing

m ovan t appea l.5 O f cou rse , the L eg isla tu re know s how to p rov ide fo r a sta tu to ry stay o f an ac tion

pend ing appea l w hen it deem s one app rop ria te . Fo r exam p le , C PLR S 5519 enum era tes a num ber

o f in stances in w h ich a sta tu to ry stay pend ing appea l is m andato ry . N everthe less , in am end ing the

an ti-SLA PP law and p rov id ing fo r a qua lified stay in the tria l cou rt w h ile a m o tion to d ism iss is

pend ing , the L eg isla tu re exp ressly chose to lift th a t s tay as soon as the m o tion to d ism iss is

ad jud ica ted by the tria l cou rt. A s ap tly argued by p la in tiffs counse l, th is cho ice w as de libera te .

5 C PLR S 5519 (g )(3 ): A ll d iscovery , pend ing hearings, and m otions in the ac tion sha ll be stayed

upon the filing o f a m o tion m ade pu rsuan t to th is sec tion . T he stay sha ll rem ain in effec t un til no tice o f

en try o f the o rder ru ling on the m o tion . T he cou rt, on no ticed m o tion and upon a show ing by the

nonm ov ing party , by affidav it o r dec la ra tion under pena lty o f perju ry tha t, fo r spec ified reasons, it canno t

p resen t fac ts essen tia l to ju stify its opposition , m ay o rder tha t spec ified d iscovery be conducted

no tw ith stand ing th is subd iv is ion . Such d iscovery , if g ran ted , sha ll be lim ited to the issues ra ised in the

m o tion to d ism iss .
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In am end ing the ~m ti-SLA PPlaw , the L eg isla tu re had m any ex isting sta tu tes from other sta tes to

reference . A num ber o f those sta tu tes exp lic itly ex tend the stay under an an ti-SLA PP m otion to

d ism iss to any subsequen t appea l o f the d ism issa l ru ling , inc lud ing the sta tu tes in H aw aii,

K ansas, M inneso ta and C onnecticu t (see H aw . R ev . S ta t. A nn . S 634f-2 (3 ) [2002 ]; K an . S ta t.

A nn . S 60-5320(f) [2016 ];\M inn . S ta t. A nn . S 554 .02 Subd iv . 2 (1 )[1994 ]; C onn . G en . S ta t. A nn .

S 52-196a(5 )(d ) [2019 ]). G iven tha t the an ti-SLA PP law does no t p rov ide fo r a stay pend ing

appeal o f a den ied an ti-SLA PP m otion , and tha t N ew Y ork cou rts have no t im posed a stay in

du ring the pendency o f the an ti-SLA PP law , defendan ts have fa iled to conv ince th is C ourt tha t it

shou ld dev ia te from the genera l ru le tha t a stay is no t ava ilab le pend ing appeal o f a den ia l o f a

m otion to d ism iss.

P la in tiff w ill be substan tia lly p re jud iced by a stay . In dec id ing w hether to stay a case , the

cou rt considers p re jud ice to the opposing party (Chan v Zoullas, 34 M isc3d 1210(A ) [Sup C t N Y

C ty 2012]). H ere , a de lay o f up to th ree (3 ) years is like ly if a stay is g ran ted . A s argued by

p la in tiff, N ew Y ork cou rts recogn ize tha t " ju stice de layed is ju stice den ied ," and tha t therefo re ,

"(s]om e excellen t reason w ou ld have to be dem onstra ted befo re a judge is asked to b ring to a halt

a litigan t's quest fo r a day in cou rt" (Ferber v Fairfield Greenwich Grp., N o. 600469 /2009 ,2010

W L 2927274 , a t *3 [N .Y . Sup . C t. N .Y . C ty . Ju ly 22 ,2010]). F ar from considering a stay to be

m ere ly som e harm less pause , it is p rec ise ly because o f the "sign ifican t p re jud ice" resu lting from

a leng thy stay tha t N ew Y ork cou rts consider a fu ll s tay o f litiga tion to be a "d rastic" rem edy tha t

requ ires ex trao rd inary ju stifica tion (see Hala v . Orange Reg 'IMed. Ctr., 76 N Y S3d 369 , 375 ,

378 [N .Y . Sup . C t. O range C ty . 2018 ]). H ere , hav ing firs t fa iled to conv ince the C ourt tha t

p la in tiffs case shou ld be d ism issed , defendan ts a lso fa iled to dem onstra te the ex trao rd inary

ju stifica tion requ ired fo r the im position o f the d rastic rem edy of a stay pend ing appeal.

A ll o ther argum en ts ra ised on th is m o tion and ev idence subm itted by the parties in

connection there to have been considered by th is C ourt, no tw ith stand ing the spec ific absence o f

reference there to .

A cco rd ing ly , it is

O RD ERED that the defendan ts ' m o tion is den ied w ithou t p re jud ice to defendan ts '

seek ing a stay from the A ppella te D iv ision ; and it is fu rther

O RD ERED that counse l sha ll appear fo r a v irtua l con ference v ia M icroso ft T eam s on

W ednesday , S ep tem ber 8 , 2021 at 2 :30 P .M . befo re C ourt A tto rney R eferee L au rie Su llivan ; and

it is fu rther
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ORDERED that defendants shall serve a copy of this decision and order upori plaintiff

with notice of entry within 10 days of entry.

Dated:

TO:

White Plains, New York

August 12, 2021

All Counsel by NYSCEF

cc: Compliance Part
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