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SUPREME COURT OF TIIE STATE O NEW ¥YORK
COUNTY OF WESTCEHESTER - COMEPLIANCT PART

e ma e - A

PROJIECT WERITAS,

DECTISION & ORDER

[Maintitl, [vdex o, 392 172020
) e ol T
-Against- :

TIIE NEW ¥ORK TTMES COWEANY, W AGGEHT .

- ARTOR, TITTANTY TTSTT, ANTY FOITH THOTS |-5.

Delerlonts.

LEFROW LA L

The fisllowing papers were read oo chis aotion by defandaats tor an erdor staving all
dizeuvery in ks welion, purseant ke CPLR 33 2201 and 5519(¢), pending resolution of
defendonts”™ appeal ol a Decixion and Crder, dulsd March |8, 2021, denynge delendanls® motion
to distnise parauant o New York's soli-SLAPP statule,' CPLE 320000, and CPTE 32110001
and (a)7); an interim oeder slaviog ol discovery o tis action, puoswant w CPLTL 848 2201 and
S319¢c) ponding resolurion oF delendants’ Oeder o Shew Caose®, and for such otber and fuether
relwey ac may be just, proper and equitalle.

Cmiler b Show Cayye - Affirmadan m Suppart - Memorandum of Lawsr -
Exhibvils |-2 S

Acficeoraleon i Cppositan - Memurandoro of Liaw - Exlahie- 13

Affirmation in Feply - Memerandum of Law - Exhibit 1

MY SLUEFR File

-Upan the forcpome papors this motion is-detesnined as follows:

Mew Yook's anti-SLAFP [(MStrategic Lewsuit Azains: Pablic Paclzcipalion™ slulite 1 codiled
al B O I8 T0-a, The Jegisaive nistory of Lhe stalole delines e purpose ws providing “fhe gtmnar
pruteciian [on the e exercige ol spepch, getgionand assnciating righ=, partienlary wazare sech nights
are cxarotacd ina public tarum with respect to issoes ot pobklic 2oncern.™ The legiviarure noted that the
sravale was enacisd Lo protect wesinel thoeal of persoona] damages aoe] Liligacen cugls «higl 2 he and
have seen used as o weans o wsesios, nsnidating ar p'ul'u'sl'.in_n_:, indisrichials and othars who have
tvulved themselvs in peblic attfaies. ' '

" Tha Cedes 1o Show Cagse simed win May 25, 20| provided for an interim stay of discovery
unll such o s Ui mmoian i desidod COYRCEF Dac, 21440
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Ttz is an action [or delacwulion upmns e Sew York Tirnes and two al ies reporiecs,
IMageiz Astorand Tillany s, o their ceporting on a video pubilished by Projec: Verias on
September 27, 2020 artacking mail-in veling in Memnesata acd puepoering to peove thar Leited
Starcs Beopresentative Whan Csoar - Rep. Qrean™ 1 and or bet campaion swere conncetod 19 o0
mvosyed nan llepal woter-frand schome. On Septembor 2%, 2020, the Tines pullizhed a stony
b 3k, Astor refeming to plaintitt™s oumnalism as & “ceerdingzd disnformatdion camprign.”’ The
gwomy labzled the vidoo repoet “deceptive,”™ made siains o warer fraud “thromgh umicdent e
gorrees il witl e venfable evidenee,”™ anil weciused pleinti 7T of “mjuking claioms withow
evidence of ballul hurvesling. " Thesme plemntil Ty derounde Ul e afleged talse acenzations be
relrucled by e Times, the Times ten published snline storizs by M. s in October, 2020
wlhich sirodlacly clained Qwal plaioti(Cs video report was an exaomple of 'falsc votor frand
slories” called ir “daceptive.” and stated that the repart made accnzatons of unlastal venmg
practices "witheot naned sonrces of vortiable cvidenee,” Theteattor, om Movwamber 2, 2020,
plaintitt tiled its Complaint asscrring five clawmns for defamation against defoukants. On
Decomber 18, 202100 dofendants moved o dismisa the complaint purazn! o CPTR &4
3251y (a7, and the new.y amended ani-5T AP proviciems alf § 321 1), which ik
cffect on MNovember 10 20200 O sarsh 18, 202 ], he Coarl (Waad, T, AYSCEF Dec. 51310
pastned a4 Derision and Order denving defendacis” wotion. Detendants tiled a notize of appeal on
April &, 202 acd bBove conunirtad w expeditionsly pertest che appeal. 3ae was oined on Apnk
12, 2021 by detendares” scvics of thely answer togethar with defenses anud a dernand lor a jucy
trial.

Dafondancs noa seek a stay ol Discovery pendiee tbe heacing and deeruination of thear
apped’ of the Caorl™s denial o delendunls’ malioo w disniss the action. o som. defendants
arimae 1hat {11 a <lay is necessary e avold prejudice te dafeadants and cosure meaningfal appellabe
review; (i) slaying discavery dwing the pesdency of the appzal will nat prejudics planulT; i)
depial of & sty sonld result in the wazee of judicin® resoareey amil needlessly burden all parlies;
and (iv) the apocal nas maricand reiscs novvel Tegal quesions of [ irepression.

Defmctants Grst submil thal this Court’s denial of o seay will prejudics defondants by
elTectively tnaking il Impkssdhle Joc e to veceive the foll relief they seck on appoal under Mew
Fark s unli-SEAPE luwe - poonaby, disimaseal wichowr the snbatenmis] cos) pnd bearden of
thiscovery. Delendanls acpue thal the avoidance of such costs is one of the cenlral purposes of
Wew York's newly-amended anc-SLAPL Jaw, which was passed 1o both heter locililate the carly
disenissal af SLATE suits and to avoid costly discoviry exponses. Defecdunts subiic thar if
discavery weee o proceed pendeng appeal, then a ximiGoant pal ot the relict sought sall ke
Lo ttainalle,

Dielendunls arpue that while Mow York courts have yel Lo puss oo this precisc issue,
corrls inalates with simalac anti-51.4 PP statutes bave repealedly held that discovery sheuld be
staved pending the ontcome of an appeal of the denial of an aotd-SLAPLF motion fo disnzias All
have poioted to the fct that allowing diseovery 1o procesd -dur:ne the paadeney ol sieeh an appeal
would uodernune the very reliel souperhl — vam:ely, the alalie to avedid the burtdens vl diseovery
and Litigacion. In suppoct of this asserlion, detendants e to Febre v Faltoe, 436 Mass, 517, 521
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[Mass, 2002 | | The pratections alloeded by the anti-SLAPP statute apainsr the harassmaut and
burdens of litigation ars i larea measuze lest of the petitionet is torced to litigate a casc to ks
conclusion befare cbtaining a detinitive judgmene thwongh the appellate proesss.™]; Merian Med
&g, S v Delfine, 35 Cal dily 180, 193 [Cal. 2005] |finding that an appeal from denial of
antl-SLALE morien auromaticzally stavs all fuctker frinl prociedimgs becawse soel procesdings
“affeet the cffzotiveness of the appeal™ singe “the very pwipose of the appeal 2w avend the heed
for that procecdimg™); any Crendaree v Davis, 2015 W 9995075, a1 *] | Me. Super. Moy, 14,
20153 (holding “that the diservary and scheduling vedes o this matter shall remain svaved

untif resolulion ol the [unli-SLATTF] appeal in the Lawe Couer™],

Drelendunls next acine that 37avine discovery dunng the: pendenoy al (e appeal wilk ot
prejuilice plainlill. Detendanes submic that the stey is only spught Tor a shorl Lume ded wl
maintain the status quo. I plaintitt prevadls nothe appeal, the stay will “merely adjouen rather
thac [oeecloss” the relief and discovory plamtiff seeks, Thelendanls acane tat a delay in
prascenting claims aloneg is not salfcient Lo demeonstrate peejudice resuleing from o granl of a
gy, and that hire, plaioti T will s lTer no prejudice if a stay iz cotered, For example, delendans
Agger there is ner evidence al cish of spolistion, no witncsses whi are likely Y% he univailable
iller appelleles review, na elaim that plajotft iz meumng ongeing dumges, and. should the
Seczund Depernnent 255 the Ordar, discovery will proceed unalfected by the stay. Detendants
furlber wrpoe that plaintit is fice to move e vacule the stay 10 resolution of the appeal is dewayed.
Finally, defendancs asscrr thar plaint 1 slunds Le heeel Tosm any clarificadon provided hy the
Second Departiment regarding the scope af the clainws and the approomats standard of praal wider
the: anti-SLAPE law,

| efondands subeeil tiat the Conrt should grant the sty of dscavery inerder ra aveid the
postential wasle vl judicial rescurces. They argus thal there is ne reason for che Cowrt, or the
parties, W expend time and resonrees in comieclive with discovery while the appeal & pending. 1
the appeal 16 snecessful, defemilants: argue that this Coant and the: parhes will be spiced the barden
of expensive and fime-gonsumiog discovesy, Morcover, any discinvery pursuant o dizmissod
claims will deprive defendans wof the protecricns to which the Secend Deparcment may find
detzndanes are snbiel, resulting i a wasee of tiros and rosourves.

Ewgally, lefendunts acgue they are autitled o a sley af discevery pehding appenl hecause
thg appeal has merit and taises "navel and imparlant™ legal questions of fivsl impression tat will
bene L frem appellate review, Specifically, delendants argns that the Movernber 2020
arnendrments ra Mow York's anli-SLAPE law dramatical ly expundesd the protections affarded 1o
wrpanizations m expressing their Fast Amendmant cightx Tlere, defecdants swie lhat thei appcal
seohs. vt alia, W clorly the sandacds for dismissal wuler New York's aewly amernded
anci-STAFP law. They scoue that the cowt shiuld interpee the Usubstantial basis in law™ and
~glear and ponvincing evidence” sandards that huve vel 1o be analyzed by the Second
L partment.

Dtafendants bolicve that the Cowrt eored o danying theic motion o dismiss by (1)
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misapplying CILE § 3211} and haldiog that “lhe clear and convinging standard™ for
gstallishing acroal malice actual knowledpe thal the challenged selements were lalse or
awareness of their probaldy falsity  is not relevant when applying the anli-SLAPT statule,
which, hatl the Court proparly applizd the srandard. would have been dispositive for detendanns’
defense, wven the ek of evedence sybmitted by planc ££) (2) constmaing the “substantal basis in
law™ slamclard impused by the ana-3TA PP swioie ay heing “helow the standard for sumnany
Judeinzn™ withwnt irrgpusing wry heighlensd hurden opom plam M im respemse 1o defendant
motion toder § 32010 and {3) misslating the Jawe of delarmetion with respeel e non-aclioogble
staterments of opinion by regquiring defendants o E;"Lp:l'éﬁﬁl} stade (tBatl ao itenn & cpindon for it o
be fownd to be voe. :

Witk recapect o the Court's first alleged crmor, detendants statc chat che anfi-SLAPE s
requives plainteff s sarvy the laph burden of demenstrating that its ¢laims have i substantiad hasis
in law, vet the Court Twiled e comectly apply che “siubstantial busis™ standand 1 the asiul
tmalice elemenl ol plaintil’™s causes ol uelion in Lwea ways. Ficsl, 8 hedd that Progect Verims did
nof nesd 1o dernensieate aclual matice by clear apd coviacing cvidenss cxecpr o conncotion
with a moten for suaun sy judament. In reacking rhiz conclasion, the Court gelied on # decision

YOPLERE 22 Ligr, eotilled *Say of proceedings and standards tor motidng to dismss in ceran
cusies ievolvine prblic pelitien aod sactizipation™ peevidas as fellmss:
L. A mwotion to diamiss hased an pavagraph scven of aobdrvivion (o) el his secuon, oowhich og

snving party has demoesteated chat the acsion, clate, cross cliags ar couateeglaim suhijest to the maoton

1z am ac o imvolvize peblis pelition amd partigipation a8 detined in paragranh (p) of subdivision weoe of
segtion seveniy-siv-a of the civil righta ler, shall be rranted ooless the party responding ta tha macion
demonstraces that the cause o velivn bas o substandicl Tagis in las o iz sapparted by a subssantial
arpemenl [ an ealensian, rmadificacion or reversal of existing taw The cours shul pranl preference in
g Tearing, of sueh mation., :

2. In making itz délerminaliun on a wotivn [0 Jismiss made pursuant o paragraph one of this
subduivision, the courl shud] cursider Jue pleadings, and supnorting and appostag allidavits stating e

-[ucts upun whick the action ar dotenae is hased. Mo determination mude by the vowrl o718 maotion oo

dis-aizs hipnghr yndzr thiz acetion, nor tha el of it detecmizalios, shall Bz admisa:ble in evidenoe al
any latcr stage ot the cuse. ot in wny subseiguent selion, ad ne burden ot proat’ ar degres of proul
olherwise upolivishls ehall by etfzcoed by that determinacion inoany Tater stegs of tho casz or inoany
‘:.uh-m:qu.,n: procesdng.

. 3. All discovery. peoding Tearings, and motions in cus action shall be gayed upen the Aling et's
MU 5l_|_.|-;:||: pulsuant to rhiz zection. The stay shall rerain o edleoy airil notice ot entry of Lhe oader .
reling nn the metios. Ths coocl, on aiced mulion and opan a shadang by the noameeing, party, 0
attidavit o decloralivn under peralte of porjary cuat, for specifed rewsens, H vdonet prescnt facts
seserlial o justily S8 epoositien, may otdat that spec Sed discovery b condierad netwithstanding Lo
auldivagion. Sz dwscovery, of eranted, shall be licndted 10 1he fsancs raised i the moolion o Jismiss,

4. bor purpoets of this section, “cnmplaint” includes “crose-compluin?™ and “petitinn?,
“pladrt™ e ludes “eoss-cneaplainane™ and “petiacnec”, wod “celendanr™ mehdas “eross- d::[t'ndhm
itrd “1gspoadont.”
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by the Second Depatlment interpeesing CPLIR 3211{h]), which also imposes 2 "substaniial basis in
e standard. Drefendauts araue that this acalveis iancres the tacr thar the ant-SLA11 Llav,
wrliks 3211(hY cxpressly roquares, as o “noceasary clament™ chat cha plaintitt cetablish aotus’
malies by clear and comAncime cvidonee™ (etmne K.Y, Civ. Raeneg Law § 76-a{2}; ser alin
Sinph v Subfivem, 36 A T3 [R7, 194 [2d Dept 2008] [P an wction cireered by Civil Raghts
Luwe § Th-p, the plainti(l bewrs the borden of sslablxtkimg by clear and convinging evideaces that
de(amanary Ialae stale ments weee made witl konowledee of their falaity or with reckless disrcgard
o Whether the sratemenns weaee fue of false™ ).

Second, defendaors sulouat thac even 1 she Court was cowrzet to bave effcctvely wriden
the clear and convinzing standard out of the ann-SLA PP sonube, Projoot Werics nevertheloss
Talect v demonsicate o sulMicient basis e Jaw™ G the element of selos] malice. Deaelendants
arizae thal the Cuourl mislakenly credited plainlifM s conclusory allepativn as evidence ol aciual
tialice. Defecdants suboit that none of plainiff™s actual malice allegatioos deinonstranc. in
whaole or in part, that defendants "cotormained sctons denbts as to che truch of [rheir” publization
o pcted wich a high degree-of awaroness of | . . probabls falsie™ (eiting Kippay v NTP Holdings
Clo T2 MY 3d 36 [20097)

Taefendanty aryme that thi Clowt alsa failed tooessess the mapact af the anli-5TAPP law on
e lendants’ arruments that the challenged stulemenls are subslentia]ly true ot are, altematively,
oeo-acliooabls stuteoienls of apion. The Cowt beld da “[diefeandants ave ool ner ther
burden 7o prove that the separting by Yerjtas in the Video is deceptive™ and opincd chat “whether
a plantiff can ultrmarcly cstallish its allegations 13 not part of the caleulus i determinmg
2 moliom i dismisy,” Defindans syubmat thar the Court apphicd the wrimyg standand for a decisim
under the oati-SLAPE law, as CPTR 331 {xy shifls the burden Gor a motien b dismiss mom
Drefendants te plainli(l o decioastcats ual the cause el action bas a substantial basis n tacr and
Taw.

Ln addirion. detendants argue that the Cower crrcd with respeet o the law of opinion n
defamearion actions, findueaz that "if 4 wTiter interjects an opinden it a news article . it stancs to
reazan that the writer should bawve an obligation o alerr the reader, tnelwding g eourt thal may
necd b aletermuine whether 10 o factor apmion, tal it s apimion' (NYSCTE Dee. 8131, pl 30
The Order cites no case law Tor the propazition Wil nelice 5 required o thial & Gailoe Lo inelude
any such notice is deceptive. Finally. defendants argue thae the challeneed statemcuts atc
suharantaliy tnac, :

Platna T oppoges the motion. Tnosam, pland (1 aegoes thal () the demal of 2 rmobim Lo
distredss 15 mol grouruls Gir a sley, even mder the onU-STAPP Low; {11) defendunls’ appeal his e

reserily and {in] plainli T sl e seve rely prejudiced by o s,

Plaindff fivst arpaca chat defoudants” raquest for & st of discovery pending appeal of the
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tenial of their morien 1o dismiss i unprecedented and unsupported. FlaintiT siades there oo
Mew York procedont suppotling the clain thal 2 siay of diseovery 1s appropriate aficr the Jdenial
al a motim to dismizs zod that the plain lacaosse ol antli-SLAPP law reveals that the legiglatoe,
i enaclimg the law, did not ntend such a result. Mlaiotifl subreits that the “say'” cases eiled hy
defendants Tl ulmos enlirely mte ons of twee distinpusshable categoeies: (1] cates invalving an
auluomalic slalubary slay pursnant o CPLE § 33 1% which, they assecr, has na appicability here,
ar (27 cases mvolving dizeretionary staye putsuant to CPLIL § 2201 where a paralla? proceeding
was pending m anetber courl bebwesn the same parmcs, Plantift staces that none of the cited
casas invelve o slay pending sppeal ol a demad mogen 1o dianigs and that defondants have
ottered oo audwn ity to support their acouroenl that te meee appeul froemn the deniak ol a
dizpositite mation creates a basis tor a sy

Rueond, plant ff sunmits that there 1w nathivg i che tot or nstory of tho mp-5T.AFP Trw
Lo wigrreend Chal uosbay ol dideovery wogopropeiale pendings the appeal of the deniad af a dispesiive
rrrliony. Plein M alales thal the corrent tead ol CPLR § 32010030 makes cleor that the guolilied
sl inpised apan the o el oo ante-SEATF roetion o dismies s antomatically Liftod a8 seon
a3 the trial coust roles on the motion, and it savs nething abont reimpesicion of 8 stav shonld the
lazing movant appeal. Plaivest aranes thar the lepislanaee knows how o provide for a staoptorys
sta of an action peuding appeal whan i desrs ons apomopoiate—ndeed, CPLE £ 3310
enumrals A nnnber of insaees mowhich asisnivry sty prewdimg uppesl 15 mandalory. To
amencding the wrt-8TAFF law, however, plaantil] peiats ool thin the lepislator mads no snch
provision. Plaiont(l arpues hat dedemdants’ protesiatons at they belicve thelr motion to dizmis:
should bave eon aransed. and chat they do net want o engage o diseovery while appeahizye, wee
no diffzrenr trom the armuments thae any hgant o the e end ol o malion e disroizs could
advanece,

Third, plainiM argmes that delfendants’ appeal his noooerit. With respect to detzndanes’
arparnint that plainti fdid rolselMeiendy mest e amended ami-SLAIY law®s higher burden of
demumsilrating a “subslantial 5asis tha the delendants published false sterenents aboul Venla:
weith actval malece. plainnff argues that the Coutt squaredy held e the comteary. To that end.
plaincift quatcs that pertion of the Becizion and Order which halds that “hers is @ substantial
baziz in lawe and Tagl e defendanls acted wilk actual malice, shat iz, wath knoweledge Lhat Lhe
slalemnents s Lthe Arlicles wera l2lse or mwade with rezkless distegard af whelher they were {nlse
or not” (WY SCEF Do, 7132, p. 15).

Plainift next argacs shat defondants v in their arearoenl that e Cant tailed fo find that
pladntitt had shown a “substantiak basgis™ forils claims by Pelear and coovineing cvidimes,”
[nstead, plainndf statcs that the Thecision end Onder addressad e issue clearly by comrestly uuling
that PR 221 1650 does ol impose o ‘clear and couvinging standardl,” and That The Yclear and
crmyineing” slondard et forth in Civil Righes Law § 76-(2) i applicable 1o a plaintiff’s skams
al the swnmiry ademeent stape § at oo 14-15),

Plainci {1 1nkes issoe with deleodants’ argument on gpacal thal the slleged detamatory

stapzmients wore nan-actienible statements of opunian. Again, plaiold? argues that the Conrt
corcectly docided chiy issue in haldiog thal the defendates” deserpton of plamniilKs
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rourmalism as Udeceptive™ and Twirhout viorifiable evidence” inow news slony weuld sr2oal to o
reazanable reader chat these wore ssvertions of Mot nal upirdon. The Court Luither nored that the
Times' own palicizs prvhibil news: peparters like Aslor aod Haw thom injecring thar persomal
opEnians il Times news stomes (o, el pp. 5730 Plaintitt sulbinits thae the Conrl®s unalysis ol
thes 15 wig L1y consistent with conleodling New Yok case law {oigng Gegss v WY Tiees
o, BANY 2] 146, 2619934,

Finally. plaintitt argacs chat it would he geverely prejudiced by a stay. Maing 2T Grst
argues that a complete stay of an action s inherently prejudicial to the plamtiffs PlanuCaebois
that New York courts recognize Uwd “juslics delaved is justice denige,” and that theretale.
“[a]amna exeellent reasan would lave to be demonstrated hefore o judpe is asked 1o bring o« hall
a [yl "= guest for a day in cowt™ {cirie Ferker v Faifield Greenwdoh Grp., No, G00465720049,
0 WL 2927274, a1 *3 | NY Sup, O MY v, Tuly 22 20100} 1t is preciscly boeawse ul e
“giymi leant prejudice’ resulting from a lenpthy slay that New Yotk courts consider a tul? stay of
lizigesion w be a *deastic”™ remedy that requites extrwordinary justification {eitingy HNafo v Orange
Regd Wed, Cre., TAWY S3d 309, 375, 378 [WY Sup. Cr Ceange Cry 2013]). Plaiotitf argucs that
the cases ciued by defondanes arg ingpposite and de net suppart defendans” pesiton,

Pland ff suhmits thal detendants codreby discount the prejodice te plambitf by what wold
be & lengihy stay until the Appoilae [ivizion resolves their appal. and defendomls” 1eassuranaes
thal they will “minimize the e by perfecting theiv appeal by the end of Tuoe 2021, doe
Sille W aninimize that preindice. Thrieg the tine it takes Tor (he appeal te be rosobvd, phamull s
cancerved that the allgged Tlse and detamatory stories (hal are the subjoct of thix actian will
rercain on the Times' wehsite, Tecauss this Couwrt may oo ohility to expedite the resolotion of the
appeal in the Appellate Division, plaindft submits thee defendants” pequest lor sy shoule b
divected to the Appellale Division pursuant lo CPLR § $5190c), not lo this Cowt.

Finulby, piaingtf subenits tbal 2 kznetlor delay in plamu(Cs ability te hold delendants @
soeaunl Jie their allegedly 1octivws actions will embolden (he Tunes i gontinue w pablish
falsehoods abowt plaintifT. Tn supporr of this asserlion, plalutift elains thul just secently twa
Times reporters appeared an cabls nows and made talse claims regrding plaintift, deypie he
fact that tag clyims were contradicted by the Times” own published repotring, Plaina s request
tor o comection was denied. Accordingy, plaincff sbmils thet having demonsirated that its
clains have a substantial basis, plaintifT is eacitled to s chanee e prove ity ¢luirms m conrt
yerthout exlravcdinarys dolay,

Lol Ancilisas i liseusyicg

This motica requiray the Courl o determine whedet defondanis ace enlitled 1o u slay al
dizoovery pending the appeal of e demal of their motion fe disnixs pursuant f hew Wrk's
unli-SLADPT statuce, CPLE 3215 g), and CPLR 3211(ax 1) and (a7}

Mow York s cecentl-amened anli-SLA PP law exiencds hE:j.gJ:ITI‘!!'Iﬁl Frutection [awsuils
based npor; [ |3 amy conpmmication in a placs open Lo the public of a public [bnm n conneclion
wilh sn izsue of public interest; or £2) any other lawitil conduct o luetheranee ol the excrcise af

=1

7 of 12



—— e

INDEX NO.

NYSCEF DOC. NO. 161 RECEIVED NYSCEF:

the canatilatiemal nght of free speach 1 connestion with an Bssug »f publiz mzrese, or in
fiutherance ul the exereize of the constitutional right of petition {(N.¥. Civ, Rights Law § Te-z

[Lllaly.

The nexl provision of lhe anti-3LAMT Lawr fallz unde: CPLR 321 1w}, which provides

that:

A motion te dismizs based oo [3211(a)(7Y], in which the moving party has

iemamstrated thar the achion involvas poblic petition aod parlicipation as

defmedl in Cival Rights Taw To-q shall be granted, “unless the paroe

eespiriliog o the trotien demonsivates hat the cavse of action has a

substantial bisds i law ar 15 supported by s subolmbal argamene far am

gatersinn, mmodificution or revensal af exislicg low. The coaet ghall manl

prelersnae in the hearing ol sech maolioon® (CPTR 321 1 Ta]h

Civil Righes Law $70-a croates an attirmarive caase of action to recover damancs frodm
P fF, mehiding ateomens' foes, and other darnages feom plamtiff moapeaifizd circumstanges,  f
2 enn be stiown that the upplicant browgehl ke action “withowl a sobsluncal bass in Gact anl L™

(CRL 5 70-a).

The anti-5LALR aw facilitatzs carby dismizsal of LAY snits (4 wese Saade, fee v
Clark, 2 Misc, 3d 1007T0A] €lablzh, 2HM WL 09240194, at #4%, whigh 13 congigkenl wiih Mew Work
courts practics of dismizsing defamanion clams a1 che parlicst possibbes slage of procesdings ot
can b resolved by the court as e malter of low (ere egn. Deanare A0 v Woor-Sfonkaaeki, 3537
MY E2AL120 DY [Tl Thepl 1029] [FTo unnecessariby delay the dispaesiton of a 1it=1 action is
nol only 21 crunlenuance wisle and ineMiciency bol W enbansce the value of such actions as
Insluenents uf harossmend and coercion ioimical w che croreize of Firse Amondment righe™]
| citaticn cimitted ), vacated on other grovnds, 497 LS, 14021 [FU940]), To thal end, the unli-SLAPT
lawe roquires courts to conzider affidavits and other evidence not Gepically permict=d Wecer a
CPLE 3211 qap motiem Lo dismiss (CPLRE 3211 |21

CIMLE & 351 9{c} provides that “[clhe count fromn or i which en appeal is luken . . . oay
stay all peoceedings to cnforee the .. ovder appesbed from pending as appeal . 7 Similarly,
CTER & 220 provides taat "[c]xecpt where otherwise prescribed by Law, the court in which an
action is pending may grank a stay of procesdings in o proper case, wpon snch @ons 3z may be
juze” Lnder hath provisions, cowls have “braad disceetion o aranr a stay” of discovery n
actiamz pending the resolution of ao oppeal (Mo cale v Moreeads, 34 ADSA TI1RT, 1183 | 2d Dept
201173 see abver Case Capied Corg. v Morgan frvarsz, fae., 154 AD2d 301, 501 [2d Dep'n 1989]
[Ciline there exists “hroad diserstion™ lo slay aclion “us justice requiced™]: Zapghepi v
deroprgek, 150 AR 561, 563 [20 Trept 19897 [N is well scttled that 8 court hus broad
dizeretion to grant a sty i anler o avaoid .. potendal waste of judiciad resourees"; Aiker v
Atetrorr Labs,, W7 AT¥2 211 141 Depl 2003 | | finding chat courts syanl slays in the inenests of
“eommity, arderly procedure, and judicial economy™]h ([T be power L slay praceedings is
ineadental s the pawer inherent in every court t eoniel the dispesiton of the causes an its
dockel with economy of time and «ffert for iself, fr counsel, and b licigants™ [Lopdin ¥ N dar
Cho,, 299 L1, 248, 25453 [1934a] [“Haw thiz can kest be done cells for he easrcise of judgment,
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which musl weigh compeling nlereses and maintam snoeven halunce™]). This pewer 6 Limiied
only by ke Coart’™s “own sense of disceetion, prowlenes, and jusiice” {fmseph 1 Cheeseborn, 42
3ecZd @17, Q19 Y v, CLO1THH], rev'd onoastber groonads, 43 Wisc2d 702 | Fst Dep’t 190643
Eoonamy Premier Assur, Coo v Rerbabipe, 20016 WL 153538846 ar *2 |5up. O KY Cor A, 15,
2016 [Pursnaar o CPLER 2201, any court in Mow Y ork can sy ity owen procsedings fin a
[propoer cags, upon such tgrmy as may be just.” . L Tois lei w the coort w delemiee what a
proper’ case isows e maller 4 discretien, which reesl be exercised with circumspaction™] [citing
Dravid. D Sieael, WY DTrac. § 255 at 452 |Sthoed. 201 1]} diver the broad discretion affuorled
cowds in Mew ¥ork o chis arca, |4 ] relevant tacsor may be eomgidorgd. ™ Thead T2 Siepel,
Mew Yok Practice § 333 |6th ed. 201%].

With the feregoing principles inomimd, the £'ou now Lums o defzedants” metion and the
arenments made by the partics for o against a stay pending Lhe resolution of dotendants” appeal
ot the dendal of their mmogiom to diamiss.

Ta he extenl detendants avguc that o sp of discovery should be granled becanse their
appenl raises questions abovt the cormest legal slandands Jue applyiog recently. coactod
arendments to the and-S1.A FP staiue, this Courl iocolporates iis determinations will respect b
the jzsucs raised by dofendants as sel furlh in e Dectsion and Grder dated March 12, 2021
denving dzfendants” mmion ke dismiss (WY SCEE Dhoc, =31, Wood, T,

Tl Closart next Lerns Lo the defendants” argumen that mewuinglid appellats revizw would
be impoezinle withool a stay, becanse defondancs will effeclively be pevened frem receiving the
full relief Ihey seelk oo appeal, i.c. dismagsal without he substanrial cost and busden of
dimeovery.* [ is well serfled i the law that o stay is appropriate when, witkoul a stay. the wehict
souplt on appeal will he mooted yee Freat Cite, TezasHowrton, NA. v Rafldaine Bank, 131
FSapp 2d 340, 343 [3. DMLY, 2001 | Suffedd County Eefiey Com 'y Maprell, M3 WL
AGORE00D, s *1 [WY Sup. Ot Suffalk Chy. Tan. 30, 2007 [aranting “stay pendinge sppeal
pursuant o CPLR S5190c1” beeause “[ulnless a slay i granted, the sppeal will be rendered moot
oy wictue 4 [he et that defzndart will be forced 1 file the finaneial disclusure statoment prior i
the appeal Jof whether the fmancial slueerment disclesurs staemenl is required} emg
delermined” |, afFd, 27 ATl $6] [2d Dept 2003 |; Cerre For Nadioral Seearie Stedies v [0S,
Blept. af fusdice, 217 F, Supp. 24 55 | DD .C. 2002 [finding stay appropriate where dislesel court
had “ordered 1he Ciovernment ta producs a Fst ol the identities of all mohividuals delained in
commeelion with the Jnvestigation of the Seplenber 11, 2001 termranisl wllacks, and a Jist of the
ikemtities of Tueir attommess” in parl because “disclogure of the nome: o7 the detainees und their
twyers would affectively maot any appeal”]. affd, 331 T2 918 [ DO Cir, 2003]; Meffv
Pennspdvania B Ca., 173 T24 531, %33 [3d Cir. 1949] [finding that once privileged matter 13
produced after an yhjeclion has bean ovoruled, the question of commeclness af the mling = moot
an appeal]).

In consideriop this argmunent, the Cows disagrees wilh delendanes chat che demal of a sy
wll render munt their appeel. While il is accurare that the anti-SLAPP stanrte ul issue provides

* Plajatift did ool sddress this asgumenl in s opesition o the molaen
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for the cprly dismases’ of defimation clacms mopart o avoid cosly discovery eipenses, this 15 not
thes sentral foens of the defondunls® appeal. Tnsteed, defendants seel the eeversal of the Court'y
dienial ol their motion o dismiss and a findise by the Appelae Division chat plaino ff has et
denronarcared thar the canae of acticn has a subsrantal besis i lavw ot 15 supported by a
enbetantial arpament for an sxtengion, socdificulion ot teversul o exstiog law. 1 detendants arc
sypeeysfil upon appesl, the case will be dismissed and the primary goal of appellate revicw wall
laves hyen achievedl, despite the parlies’ having eagaged in ths cxchange of dizcovery pror s Loe
tasuance ol a decisien. hMareever, neither pararwill be sipniticantly harngd By the Court
permitling disvovery 1o tale place and the action to be rzadizd for taal in Hwe event Thot the
Appellate Division disriases the action. Indeed, allowing diseovery do he completed while

the eppeal cakes e way Tlwongh the appellat: process will enaoce Deal juslce will naed be
unneces3arly dolaved,

The Cowrl next luens e plaintitt s aromment that the denial of an ano-S30.APF muotion L
disrniss 18 o dittersnr chan the denial of @ moian b dismaias m other areas ol litigaton, b2cansc
under the anti-SLARPY law and CPTERE § 5500, delondants ure it entiled woan sutomatic stay
acnding appeal. Fhe Court sgres, The bistory aod wal ol e and-2LATE las domonsizates thal
the: Lemslature did nat incendl 10 deviate fram the geoeral cule that no stay is available pending
appzal of @ dended metion 1o disnizs. Allhouph defeedants describe the anti-5LA PP sy as
“mw ly-enueied shatule,” the pomacy recent amendment o the law marcly enlavged che class of
defenlant whie ey lake sdvantapes of the wot-on ro dismiss and burdin-shi luny, procedures.
Dhesipile Lhe Cact that Mew York defendants have boen permitted o Gle ani-5LATT reotiens 1
dismiss tor decades, the defondanty here Faled w cite any vases inowhich an apsicesssal movan:
was granped 2 stay pending uppee] of the dendal of an anti-SLATPE metan to dismss.

[ty addition o the toscgoing, it canuat bo ovemstaled that the pluin text f e sranate
negares auy nferonce that the Tesislaure inlmwled Mor o stay Lo remain o etteer thronghont the
cntirety of an appeal. The covent lext ol CPLR 328 L{e) 30 makes clear that the qualilel slay
inposed epon the Gling ol an act-SLAPE mation to cizmizs ez anfomudically Tiled as soon a3 the
Lol ot roles e the maotson, and it says nothing abil veimpusition of a stay shonld the losing
roosan: appeal.” OF couese, the Lagislamme knowes howe o pravide oz a stamtory stay of an aetiom
pendeng apaeal when il deems ane appropriatls, Foe example, CPLE § 3519 enumerales o number
sl nestozces inowhich o statuwory stay pendicg appeal womandalory, Wevertheless, o amending tc
anti-SLAYE law and providing for o gqualifed stay in the Dial couer whils a maton fo dismass is
ponibima, the Dogslature expressly chiose v 1 rhat stay a8 soon as tha motion . dismass i
adjudicoted by the mial comt. As aptly argned by plaint Py counzel, this cheice was deliberare,

Y UPLR 4 ES1fanihi Al discovery, peodirg hearings, and suintions in cuw acion shall b slie]
gpnn the ling of a molen made purscaot b 1 section. The say shell remean in stlect unb] natice ol
sy ol e order roliog oo e wadian, The cowt, en neticed motien wnd vpon o shieang by the
ronzuing party, b attidavit or doelaration under penally ol perjury thar, fior specificd rearens, 10 cuonaol
present tacs essential w juslify s uppos tion, may crizr cuat apecitied discovery be cunlzcled
notwithstanding This sobdivizion. Sueh discovery, i amaoled, shall be Timied 5o fle Zssues earied o the
ol (o diseriss
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T amending the ami-SLAPT law, the Legislature had many existing sratures trom piher stales 2
reference. A nuinber of those stantes cxplicitly exlend the stay nodor an ani-5LAPT diotion o
dismiss 10 any subscquent sppeal of the dismiszal ruling, meluding dhe slatutes jn Hawar,
unsas, Minncseta and Cemnecticut {see Haw, Rov. Sial Ana § 63485203) 2002]; Kan, Star.
A § 60-332006) [2016]: Minn. Stat. Ann. § 35402 Subdiv. 2013 1¥4%4]; Cann. Den. Stat. A,
4 52-Y96a733(d [20 697} Gived that the aut-STAPP low does ot provide lor o siay pending
appeal of a denicd anli-SLATT metion, and that Mew York courts huve nal inpazed A stay in
during the pendeney of the auti-SLAPE ke, defendants have failed o canvince ths Court that it
shusuld deviate from the peneral mlc that » sy is not available pending appeal of o deniul of 3
mrtion o dismiss,

PluintifE wilk be substantially prewdiced by a stay. In deciding whether o suy a cosg, fhe
gourt comsiders prejudice w the opposing parly (Char v Zenlias, 24 Wligcdd 12 100a0 [Bup Ot NY
City 200270 Herz. a deluy alup to tluee 437 yeas is likely 17 a sl 13 arppofed. As arpned by
phaintill, New ¥ ork eourls recopmzs thul “justice delwyel is justice dendad.,” and that therelure,
“[wloame excellent reason would have w be demenstrated hefiwe a judge 15 uded 1o beimyz tur 2 halt
a iant’s quest for u day o connt” {Ferder v Fairfield Erreemaich e, Wo, 6004502000, 21
WL 2027274, at F3 MY, Sup O HUY. O, July 22, 201 B[y, Far from considering @ slay to DC
merely somwe harmiléss panse, 1t i precisely bogase of the “gigmiflcant prejudice” resalting from
a lengtloe stay that New York cuwts eonside a full stay of hugalion to bz a ®lroetic”™ remedy thi
voguares exiraomdinary justilication {see flado v. Orange Regr | e Cre, 76 NY53d 369, 275,
378 [NUY. Sup. O Oregee Cry 2018] ). There, baving it Faiiedd to conviace the Cloust thar

- plaimitfs sase should be dismissed, defondarts also lailed tor demanstrate the exuaerdinary
justificarien required for the imposition of the dastic remedy of 2 stay ending appal,

Al eiber arguments caised an his motion amilevidence submilted Ty thes parties i
compeclion thereto ave heen considered hy thus Crurl, netwichstamiling the speeific abscnze al
rofirsnuee thercto,

Accordinglw. ir i3

ORDEREL that the defendants™ metion is denied sirhont peeandice te delendants”
seekini a 3tay from he Appellate Division; and il 35 further

ORTIERTD that counss] shall appear Bor 3 wirtual conteranes via Microsol Teams on

Wedneadoy, Seplember &, 2021 at 2:30 P.M. betore Cowt Attorney Referse | auns Sulliviae; and
o s tarther
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ORDERLT thal defendrncs shail serve a copy ol this decigign and order upan plaintift
witly rorice ol entey within [0 days of enfiy,

[ouled; Whirz Plains, Mew York

|
Algust 12, 20571 d % ,dl*r\
' LB, (T il 1

/ I }:‘:ﬂq. TOANT, LITROWIT?,
k)

1 -

A

TO:
Adl Counzel by WY SCTF

oo Clomplianes Pare
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